VEST VRAN A HGHANDS GONSERVANCY ET AL
| BLA 95-633 Deci ded My 28, 1999

Appeal froma decision of the Regional DOrector, Appal achian Regi onal
Gordinating Genter, Gfice of Surface Mning Reclamati on and Enf or cenent,
on infornmal review of the decision of the CBMCharleston Held Gfice
denying relief on a citizen' s conpl ai nt.

Appeal D sm ssed.

1 Rul es of Practice: Appeals: General |l y--Rul es of
Practice: Appeals: Satenent of Reasons

Absent the entry by this Board of an order
consol idating nultiple appeal s, each party is required
to submt a conpl ete set of docunents for each appeal .
If a party w shes to incorporate by reference
docunents and argunents submtted in other appeals, it
nust provide the Board wth a copy of those subm ssi ons
for inclusion in the record. Wen this is not done,
the Board nay di sregard such docunents and ar gunent s.

2. Rul es of Practice: Appeals: General |l y--Rul es of
Practice: Appeals: Dsmssal--Riles of Practice:
Appeal s: Moot ness

An appeal is properly dismssed where the issues

rai sed have been definitively resol ved and effective
relief may no |l onger be provided by the Board and there
is no credible show ng that the issues invol ved, while
capabl e of recurrence, wll avoid future revi ew

APPEARANCES Veélton D Morris, Jr., Esg., Gharlottesville, Mrginia, for
the Vest Mirginia Hghlands Gonservancy and the National Wlidlife
Federation; Véde W Mssie, Esg., Abingdon, Mrginia, for The Attston
Gonpany; Sandra M Lieberman, Esq., Ufice of the Solicitor,

US Departnent of the Interior, Fttsburgh, Pennsylvania, for the fice
of Surface Mning Recl anati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDE&E BURXK
Oh May 13, 1994, the Wst M rginia H ghl ands Gonservancy (WHO and

the National WIdlife Federation (N¥) filed a citizen's conplaint wth
the Drector, Charleston Held Gfice (0FQ, dfice of Surface Mning
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Recl anati on and Enforcenent (C8V), requesting an inspection of the
operations and records of the Pittston Ghal Gonpany (Fittston) and its
affiliates in reference to various permts held by GQory Goal Conpany
(Gory). I/ The conplaint asserted that Fittston "owied or control|ed"
QGory wthin the neaning of the applicable CBViregul ations and that Qory
was responsi bl e for nunerous violations of the state programfor whi ch
Pittston was properly hel d accountabl e. The conpl aint continued by noting
that, as a result of previous conplaints filed by WHC and NW¥, the Sate
of Wést Mrginia and Pittston had entered into a settlenent agreenent which
addressed a nunber of probl ens whi ch the conpl ai nants had previ ously
raised. 2/ However, WHC and NW asserted that "the state has refused to
take any action wth regard to the Rttston Gonpany and/or its affiliate
wth regard to the large amount of AM. [abandoned mine | and] fees currently
outstandi ng ($400,000 plus)." (dtizen's Gonplaint at 2.)

G ven the outstandi ng uncol | ected AM. fees, conpl ai nants argued t hat
the Sate of Wst Mirginia was required to bl ock new permt applications
filed by Pittston or its affiliates and "take other enforcenent action.”
After recounting various argunents as to why they believed Pittston was
responsi bl e for nunerous violations by Gory at the Hag Run and Dol a
mnes, conpl ai nants opi ned that nornal |y CBViwoul d be required, under
30 USC ' 1271(a) (1994), to issue a 10-day notice to the Sate of
Vst Mrginia wth respect to the unpaid AML fees. Conpl ai nants, however,
arguing that the Sate of Vst Mrginia had repeatedly failed to take
action wth respect to the AM fees, 3/ requested that C8M proceed under
30 USC ' 1271(b) (1994) to enforce the Sate program See dtizen's
Gonpl ai nt at 6-8.

Additional Iy, conpl ai nants requested that C8M conduct an appropriate
inspection of Aittston's permts and its ownership and control of the four
QGory permts and, after affording Fttston an appropriate hearing, issue
orders cancel ling such permts as inprovidently granted and i npose pernmt
bl ocking on Pittston until such tine as Attston either entered into
abatenent and permit plans or rebutted the presunption of control.
Gonpl ai nant s

1/ The relevant Qory permts invol ved are Vést Mrginia Permt

Nos. U3 314 and U3 745 (the Hag Run nmine site) and UO 357 and UOQ 744 (the
Dola mne site).

2/ OBMs handling of these previous conplaints was chal | enged by

conpl ai nants and docketed as | BLA 93-152 and | BLA 95-338. These appeal s
utinately resulted in a decision styled Vst M rginia Hghl ands
(onservancy, 136 I BLA 65 (1996). This decision is examned subsequently in
the text of this opinion.

3/ The conpl aint asserted that, while Vst Mrginia had acted on the
information relating to Pttston's control of Gory as a basis for
threatening to permt block actions based on identified environnental
violations at the Dola site, it had refused to take any action wth respect
to unpaid AM. fees because it deened these to be a "federal natter” which
did not affect the Sate. (dtizen's Conplaint at 6-7.)
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noted that "[i]n the process of taking such action, C8Vishoul d i ssue
appropriate notices of violation or cessation orders and nust assess civil
penal ties as required by the Surface Mning Act and the federal
regulations.” (dtizen's Gonplaint at 9.) Hnally, conplainants
reiterated their request that C8VIicommence procedures under 30 U S C

' 1271(b) (1994) and, if the Sate continued inits refusal to take
appropriate action, conplai nants denanded that CBViproceed to substitute
direct Federal enforcenent of the permit bl ock provisions of the approved
state program |d.

By letter dated June 17, 1994, counsel for C8Mi nforned conpl ai nants
that their conplaint had been received by the GFQ In this letter, counsel
noted that in an earlier conplaint, filed on My 22, 1992, conpl ai nants
had rai sed essentially the sane i ssues and requested essentially the sane
relief. Qounsel noted that CBVihad refused the relief requested at that
tine based on CBMis interpretation of the injunction issued on February 24,
1992, by the Lhited Sates Dstrict Gourt for the Western O strict of
Mrginiainasuit styled Pittston v. Lujan, No. 91-0006-A This O der
enjoined GBMfrom"direct[ly] or indirectly requiring Pittston or
Ainchfield [4/] to abate unabated cessation orders, unpaid civil
penal ties, unpai d abandoned mine |and fees, or forfeited state bonds whi ch
have heret of ore been assessed agai nst conpany which CBMal | eges i s owned
or controlled by Fttston" unless Pittston was first afforded a due
process hearing upon adequate notice and wth specificity of the charges
nade against it. Qounsel advised conplainants that, in CBVIs view the
conpl ai nt sought renedi es which were barred by the court's injunction since
the actions requested "woul d be tantanmount to indirectly requiring RAttston
to abate unpaid AM. fees assessed agai nst a conpany |inked to Fittston by
owlership or control.” (Letter dated June 17, 1994, at 1.)

Qounsel di d advi se conpl ai nants, however, that action was proceedi ng
wth respect to the collection of AL fees fromPittston. Thus, the letter
not ed:

In any event, the Gfice of the Solicitor has nade a
determnation that Pittston nay be held directly liable for the
AM. fees, and is in the process of negotiating wth Rittston for
the paynent of the outstanding AM. fees assessed agai nst Qory
and other Pittston contractors. Substantial progress has been
nade. Recently, Rttston paid $118,842.00 in AM. fees wth
respect to other operations incident to these negotiations.
Nevert hel ess, such negotiations wll not continue indefinitely.
If it becones apparent that these nmatters including Gory cannot
be resol ved, the agency wll consider direct |legal action.

(Letter dated June 17, 1994, at 2.) By letter to WHC and NW dat ed
July 13, 1994, counsel for CBMconfirned that the June 17, 1994, letter
shoul d be considered to be the GFOresponse to their citizen' s conplaint.

4/ dinchfield Gal Gnpany is a Rttston subsidi ary which was invol ved
wth respect to the Gory mning program
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Approxinately 9 nonths later, on April 10, 1995, WHC and NW
sought infornmal reviewof the CGFOdetermnation as allowed by 30 CF. R
' 842.15(a). Inthis request, WHC and NW noted that the CFO deci si on
"refuses to inspect or enforce in connection wth del i nquent abandoned
mne |and recl anati on fees owed by Gory Gal Gonpany."” (Request for
Infornal Reviewat 1.) Insofar as this determnation related to pernmt
bl ocking and the initiation of inprovidently issued permt procedures
(30 CF.R " 843.21) against Attston, WHC and NW¥ recogni zed that CaM
was acting inreliance onits interpretation of the court injunction
issued in Pittston v. Lujan, supra. Wiile not conceding, in any way, the
correctness of this interpretation, WHC and NW¥ chose not to bel abor the
point and nerely incorporated by reference their earlier argunents bel ow

The maj or thrust of their request for infornal reviewwas directed
towards the issue of AM. fees, which they characterized as "the refusal
of the Charleston Held Gfice to take direct enforcenent agai nst R ttston
for that conpany's failure to pay del i hquent abandoned mne | and
reclamation fees attributable to coal that GQory mned for Rittston.”
(Request for Informal Reviewat 2.)

In brief, VWHC and NW argued that, inasnuch as the Held Solicitor's
response on behal f of CBMhad admtted that Fttston could be held directly
liable for the AM. fees associated wth the Gory operations, CBMwas
requi red, under established procedure, to issue a notice of violation (NOJ)
to Pttston, as operator of the Gory mne, for its failure to tender the
AM. fees. WHC and NW asserted that CG8Ms failure to so proceed was
either violative of CBMs procedures or, if CBMs obligation were deened
discretionary, an abuse of discretion. See Request for Infornal Review
at 4.

By decision dated June 19, 1995, the Regional Drector, Appal achian
Regi onal ordinating Genter, affirned the determnation of the GFQ As an
initial natter, the Regional Drector noted that the requests which WHC
and NW nade to provide FAttston wth an opportunity for a hearing onits
ownership and control of Gory and to permt block Fttston because of the
out standi ng AM. fees associated wth Gory's activity had been consi dered
and rejected in a previous citizen's conplaint. S nce WHC and NW had
appeal ed these determnations to IBLA the Regional Drector held they were
not subject to reconsideration by CBMat that tinme. See Decision at 1-2.

I nsofar as other aspects of the appeal were concerned, the Regi onal
Drector noted that CG8Mhad already infornmed Rittston of its presuned
ownership and control of Gory and Rttston had, in fact, identifiedits
presuned ownership and control of Qory in the permt applications of its
affiliates and had entered into negotiations wth CG8Mfor the purpose of
resol ving unpai d Federal reclanation fees and civil penalties wth respect
toall of its contractors. See Decision at 2. The Regional D rector
declined to reviewthe assertion that CBMwas required to issue an NO/ to
Pittston as operator for failure to pay the AM. fees, contending that this
i ssue had not been presented in the citizen's conplaint filed by WHC and
N¥ wth the GFQ 1d.
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Intheir appeal to this Board, WHC and NW reiterate the argunents
they have pressed below 5/ In particular, they argue that, once having
determned that Pittston was liable for Qory's unpaid AM. fees, C8V
was required to issue an NO/ under 30 CF. R ' 843.12, which woul d
effectively bar issuance of any new permit under 30 CF. R ' 773.15(b)(1).

See Satenent of Reasons for Appeal (SOR at 7-8. Appellants al so argue
that CBMs failure to act inthis matter isin direct violation of CBMs
ownr witten procedures (citing CGBM D rectives SystemAM 15-1) which
require issuance of an NOV in circunstances such as those presented in the
Pttston case, and further argue that, even if CBMwere deened to have
discretioninthis natter, its failure to act shoul d be adj udged an abuse
of discretion. 1d. at 8-9.

WHC and NWF particularly attack the Regional Drector's refusal to
examne (BMs failure to issue an NO/ on the ground that appel | ants had
not sought this relief before the GFQ Hrst of all, they assert that
they had, in fact, both identified Pittston's fee delinquency as a
violation and specifically requested i ssuance of "appropriate notices of
violation or cessation orders.” Second, they argued that, so | ong as they
properly identified the failure of Pittston to pay the required AWM fees,
any appropriate relief was properly put at issue. See SCRat 10-16. A ong
these lines, appellants note that CBMapparently notified Vst Mrginia of
their conplaint and was subsequently inforned that, while Vést Mrginia was
taking action with respect to on-the-ground violations at the Gory site,
it didnot intend to proceed wth respect to the AL fee al |l egations. WHC
and NW assert that, once CBMwas apprised of this fact, it was required,
pursuant to 43 CF. R ' 842.11(b)(1), to conduct an i nmedi at e i nspecti on.

In response, Pittston argues that either the appeal shoul d be
di smssed on the ground that appel |l ants have no standing in the matter or
that the decision bel ow should be affirned. Insofar as standing is
concerned, Rttston contends that appell ants have failed to show how t hey
sustai ned any adverse affects (beyond those suffered by the public at
large) fromCBMs decision to defer action on the AM. fee question pendi ng
on-goi ng negotiations wth Pittston, particularly inasnuch as any AM fees
ultinately collected could not be used wth reference to the Gory nine
sites invol ved herein. 6/ See Attston Answer at 3-5. Thus, Attston
cont ends

5/ On the issue of proper interpretation of the Ostrict Gourt injunction
inreference to permt bl ocking, appellants note that they have
"exhaustively briefed the issue" in IBLA 93-152 and "to avoi d repetition"
they adopted by reference the argunents set forth in that appeal. See S(R
at 6-7 n.5 Inresponding to appellants' SCR CBVinoted that appel | ants
had i ncorporated these argunents by reference and C8V " hereby i ncor porat es
by reference the argunents set forth in response to the appeal in No. 93-
152." (CGBMAnswer at 1 n.1.) No copies of these previous argunents,
however, were provided to the Board for consideration wth respect to the
instant appeal. As explained belowin the text of this decision, thisis
not proper practice.

6/ Ohthis point, Pttston cites 30 US C ' 1234 (1994), which limts
eligibility for disbursenents fromthe AM. funds to those | ands and wat er
"which were mined for coal or which were affected by such nining,

wast ebanks, coal processing, or other coal mining processes, and abandoned
or
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that, under the applicable regulation, 43 CF.R ' 4.1281, appellants
failed to show standing to appeal and its appeal shoul d be di smssed or,
at a mninum a hearing shoul d be held on the question of appellants'

st andi ng.

Wth respect to the substance of the appeal, Fttston takes issue
wth appellants' claimthat they rai sed the question of whether 8V shoul d
be required to take direct action against Fttston for collection of the
AM. fees before the GFQ FRather, Rttston characterizes appel | ants'
initial claimas one which sought to have Fttston permt bl ocked because
of Qory's failure to pay AM fees. 1d. at 6. S nce appellants failed
to argue that CBViwas required to take direct action against Fttston for
QGory's failure to pay AM. fees before the GFQ Fttston maintains that it
could not raise this issue before the Regional Drector, citing Patricia A
Marsh, 133 I BLA 372 (1995), and concl udes that the Regional Drector's
refusal to entertain appellants' argunents on this point was correct.

CBMhas filed its own response in opposition to the appeal, generally
agreeing wth the position taken by Pittston as to the substance of the
appeal . 7/ Thus, CBMagrees wth Attston that WHC and N/ failed to
raise their request that CBMissue an NOV directly to Fittston as an
"operator” of the Qory permts wth the GFQ (CBMAnswer at 4-6.)
Mbreover, CBMchal | enges appel lants on their contention that, even assum ng
that the matter had been fairly raised before the GFQ CBMwas required to
issue an NO/ to Fittston under the facts of this case. C8Vinotes that it

is inthe process of negotiating a conprehensive settlenent wth
Fittston which wll resolve all violations of Attston's
contractors, including the Gory AL fees. This agreenent is
very near to conclusion, and its execution wll in fact render
this appeal noot because the AM. fees wll be paid.

Wil e CBMdoes not dispute its authority to issue an NOV
to Pittston, it opposes petitioners' attenpt to constrain the
agency's discretion and to dictate policy. Because CBMis
actively pursuing a viable renedy for collection of the AM fees,
it isclearly actingwthinits discretion to eval uate the
appropri ateness and ef fectiveness of the avail abl e enf or cenent
t ool s.

(CBM Ansver at 6.)

WHC and NW subsequent|y responded to Fittston's request that a
evidentiary hearing be held on the question of standing. See
Appel lants' (pposition Brief at 1-3. They noted that this question was
al r eady

fn. 6 (continued)

left in an inadequate reclamation status prior to August 3, 1977" (enphasis
suppl i ed).
7/ CBM's Answer was directed solely to the substance of the WHC and NAF
appeal . It took no position as to their standing to pursue the appeal
before thi s Board.
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involved in their earlier appeal before the Board (1BLA 93-152) and t hat
they had submtted declarations fromtheir nenbers assertedly show ng bot h
how they were affected by mning at the Gory sites as well as how they
woul d be affected by failing to permt block Attston at other sites. 8
They suggested that the Board s decision therein woul d resol ve the natter.

In response to this submssion, Attston pointed out that the instant

appeal had not been consolidated wth | BLA 93-152 and, regardl ess of
what ever decl arations had been submtted in that appeal, the present appeal
was devoid of any show ng of adverse affect. See Rittston's Reply at 1-2.

In any event, Pittston noted that, even if one considered appel | ants'
decl arations filed in IBLA93-152 in the context of the instant appeal ,
appel lants had still failed to establish howthey were adversely af f ect ed

by CBMs alleged failure to collect AL fees. 1d. at 3.

Two events occurring after the filing of the above docunents bear
on the proper disposition of the instant appeal. 1 June 26, 1996, this
Board i ssued a decision in Vst Mrginia Hghlands Gonservancy, 136 | BLA 65
(1996). In that decision, the Board essentially affirmed 9/ C8Vs refusal
to proceed against Fttston in light of the court inj unction in Pittston v.
Lujan, supra, holding that CBMs interpretation of the scope of the
injunction was reasonable. Id. at 69. But, while this decision clearly
resol ved the question of the appropriateness of CBMs interpretation of the
court injunction, it left unresol ved the challenge to WHC and NW s
standi ng si nce it nerely denied Pittston's request for an evidentiary
hearing on this issue as noot. 1d.

Qe nonth later, on July 19, 1996, CBMand Pittston entered into
a conprehensi ve settl enent of nunerous disputes, including questions
relating to Pittston's liability for unpaid AM. fees related to mni ng
conducted by Gory. n August 14, 1996, the Departnent of Justice agreed
tothe terns of the settlenent. Thereafter, Pittston filed a notion wth
the Board which cited the above settlenent and sought to have the instant
appeal dismssed. See Mtion to Dsmss dated Gctober 21, 1996. Wiile
CBM supported this notion (see Mbtion in Support of Attston's Mtion to
D smiss, dated Novenber 8, 1996), it was opposed by WHC and NW. See
Petitioner's Satenent in (pposition to Pttston's Mtion to Dsmss. WHC
and NWF opposed di smissal of their appeal on the ground that it did not
deal wth the refusal of CBMto issue an NO/to FAttston wth respect to
past unpai d AML fees and was ot herw se not final since, under its terns, it
renai ned executory until full conpliance by Attston. Mreover, WHC and

8/ They did not, however, submt copies of these affidavits in the instant
appeal . See note 5, supra. As explained belowin the text of this
opinion, this is not proper practice.

9/ W recogni ze that the decision actual |y purported to "di smss" the
appeal s. An anal ysis of the decision, however, clearly establishes that,
rather than dismssing the appeal s, the Board affirned the C8V deci si ons
as "a reasonabl e exercise of the agency's discretionary authority.” 1d.

at 69.
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NW¥ asserted that, even if the agreenent was treated as a full bar to the
relief sought by them the appeal shoul d, neverthel ess, not be di sm ssed
si nce

it raises an inportant legal question that is "capabl e of
repetition, yet avoiding review" in viewof the fact that 8V s
practice of wthhol ding the issuance of notices of violation
pendi ng the out cone of settlenent negotiations wth AM. debtors
wll rarely, if ever, result in enforcenent delay in excess of
the tine that this Board takes to adjudi cate appeal s that do not
qual ify for expedited revi ew

Id. at 2. PRttston has responded to appel | ants' assertions, noting that
all issues relating to AM. fee liability have been determned and that C8M
would be in violation of the settlenent agreenent if it attenpted to take
any enforcenent action directly against Pittston for Qory's AM fees. It
argues that appellants have failed to establish any persuasive reason why
the Board shoul d proceed to deci de i ssues which are essentially noot and,
therefore, we do not reach the question of whether or not appel |l ants have
shown sufficient standing to proceed in this natter.

There are, therefore, two different pending notions seeking to have
this appeal dismssed. For the reasons set forth bel ow we believe the
appeal 1s properly dismssed on the ground that the issues invol ved are
noot .

[1] Before turning to the nootness issue, however, we wsh to
conment on a practice which both appel lants and CG8M have i ndul ged i n during
the course of this appeal, viz., the incorporation by reference of
various submssions tendered i n other cases pending before the Board. 1In
every instance when this was done, the parties failed to provide copies
of the docunents so incorporated wth their pleadings. This is not proper
practi ce.

| ndeed, the Board has expressly addressed this probl emin the past.
Thus, in Save Qur Ecosystens, Inc., 85 IBLA 300 (1985), faced with a
simlar instance of I ncorporation by reference, the Board noted:

Absent the entry by this Board of an order consolidating
nmul tipl e appeal s, each party is required to submt a conpl ete
set of docunents for each appeal. GCases are assigned on a
rotating basis to different panels of the Board and it is not
unusual for totally different panels to be assigned sinilar
appeals. In point of fact, not a single Judge in the instant
case was a nenber of the panel which decided the appeal which
appel lants referenced. The net result of appellants' approach
is that the Board nust expend its tine copyi ng these docunents or
naki ng ot her arrangenents to reviewthe referenced filings. * * *

If a party w shes to incorporate by reference previously
filed docunents, it nust provide the Board with a copy of those
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docunents. Wiere this is not done, the Board w | disregard such
ar gunent s.

Id. at 300-301 n. 1.

(onsi deration of the instant appeal was beset by exactly the
probl ens del i neated above. Thus, different panel s were assigned to review
IBLA 93-152 and the instant case. By the tine this case was reached
for active review |BLA 93-152 had al ready been deci ded. Wen the Board
attenpted to retrieve that case file fromCM it was inforned that CaM
was unabl e to locate the original file. Wiile the Board was provi ded
wth copies of nost of the substantive pleadings, it was not provi ded
wth copies of the individual affidavits submtted by VWHC and NW in
that proceeding. Wiile the inability of the Board to review affidavits
does not adversely affect its ability to decide the question of nootness,
it mght inpact on any determnation as to appel lants' standing to pursue
the instant appeal. In light of the foregoing, we wsh to caution the
parties to this appeal that a simlar failure to submt incorporated
naterial in the future may well result in the sunmmary rejection of the
argunent s i nvol ved.

[2] Insofar as the notion to dismss the appeal on the ground that
it is noot is concerned, we note a nunber of relevant facts. Hrst of all,
to the extent that appellants had chal | enged CBMs interpretation of and
its actions taken in response to the court injunction in Attston v. Lujan,
supra, we note that this issue was not only previously rai sed by
appel lants in IBLA 93-152, but it was decided adversely to their clains in
Veést Mrginia Hghlands Gonservancy, supra. And, to the extent that
appel lants' allegations in the instant appeal relate specifically to
Pittston's asserted failure to tender AM. fees associated wth Qory's
operations, we note that this natter has been definitively settled 10/ by
CBMand Pittston, wth the concurrence of the Departnent of Justi ce.

There can be no question but that the specific issues involved in this
appeal are, indeed, now noot. Appellants, however, seek to have this Board
deci de the substance of the appeal on the ground that the issue invol ved,
whi ch they characterize as the validity of CGBMs practice of wthhol ding
i ssuance of an NO/ for unpaid AM. fees whil e negotiations are on-going wth
t he conpany which all egedly owes these fees, is one which is "capabl e of
repetition yet evading review" See, e.g., @l orado Environnental
alition, 108 | BLA 10 (1989); Yurma Audubon Society, 91 IBLA 309 (1986).
Yet, even if this issue were capable of repetition while avoiding revi ew
the fact of the matter is that this is not the issue which appellants
rai sed

10/ Wil e appel | ants have suggested that the settlenent is sonehow not
final, we agree wth Attston's analysis that, on the contrary, the
settlenent fully covers all issues involved herein related to AM fees and,
upon the paynent of the anmounts specified therein (subject only to any
possi bl e controversy related to whether AM. fees shoul d be col | ected on a
raw coal rather than clean coal basis), totally discharges any liability
for AL fees related to Qory' s operation which Rttston mght have.

149 I BLA 114

WAW Ver si on



| BLA 95-633

before the GFQ Notwthstanding their efforts to recast their conplaint on
appeal , the fact of the matter is that, before the GFQ they did not seek

i ssuance of an NO/ directly to FAttston based on AM deficiencies arising
fromthe Gory operations. Rather, they sought both to have R ttston
permt bl ocked for these deficiencies and, by doing so, directly raised the
issue of CBMs interpretation of the injunctionin RAttston v. Luyjan,

supra, 11/ and, alternatively, sought to have C8Mproceed under 30 US C

" 1271(b) (1994) to take over state enforcenment wth respect to AM fees
and permt bl ocki ng.

Mbreover, we note that there is a considerabl e question as to
appel lants' standing to raise the i ssue of CGBMs actions vis-a-vis
col lection of AM fees. As noted above (see note 6, supra), the sites
which Qory mned are not, thensel ves, eligible for the disbursenent of AW
funds and, therefore, any individualized inpact whi ch appel | ants' nenbers
nay have suffered frommning at those sites would not directly relate to
whether or not QGory (or FAttston) tendered the requisite fees. And,
insofar as appellants allege an interest in the environnent and the proper
enforcenent of the laws, we would point out that this generalized interest
has been held by this Board to be an insufficient basis on which to
predicate findings of standing. See, e.g., Bnest Back, 135 | BLA 246, 248
(1996); ol orado pen Space Gouncil, 109 IBLA 274, 280 (1989); Save Qur
Ecosystens, Inc., supra.

Fnally, we note that the nere fact that an issue is capabl e of
repetition is not preclusive of a dismssal for nootness unless it can
fairly be said that the issue wll continue to avoid review See, e.g.,
Qegon CGedar Products, 119 IBLA 89 (1991); In re Jamison Gove Hre Sal vage
Tinber Sale, 114 1BLA 51 (1990). Even had appel I ants properly rai sed the
guestion of the propriety of CBMs failure to issue an NOV for failure to
tender requisite AML fees and cl early shown standing to appeal, they have
failed to establish that this i ssue woul d be evasive of future review
Thus, those cases in which the Board has found that a |ikelihood of review
avoi dance mght exist invariably involve situations in which the action
chal | enged proceeded during the pendency of an appeal and, given the
practical exigencies of the natters at issue, would likely do so in any
future challenge. See, e.g., Goalition for the Hgh Rock/ B ack Rock
Enmgrant Trail National (onservation Area, 147 1BLA 92, 94-95 (1998).
Herein, appellants chal | enge non-action by CBMand their general i zed
conplaint that this non-action woul d never be subject to tinely revi ew nust
be viewed wth skepticism

In viewof the foregoing, we agree wth Fittston and CBMthat this
appeal is properly dismssed on the grounds of noot ness.

11/ Inthis regard, we would note that, to the extent that appellants
have chal | enged CBMs interpretation of the injunction in Bttston v.

Luj an, supra, the likelihood of recurrence seens extrenely renote, since
the injunction has been dissolved. See OQder of April 23, 1996, CA-91-6-A
Pittston v. Babbitt (4th dr.).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the appeal is
di sm ssed.

Janes L. Burski
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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